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This paper will consider both the theoretical and practical issues associated with the 
introduction of electronic title into the Torrens system.  Electronic title for freehold land has 
been in place in Queensland since the introduction of the Land Title Act in 1994.  The move to 
electronic title initially brought strong resistance from the profession, but in the last five years 
this resistance has diminished and no cases of fraud connected with electronic title have been 
reported.  With proposals for the introduction of a similar system in other States, it seems 
appropriate to critically evaluate the current system and its effect on: 
 
• Registration practices; 
• Conveyancing practice; 
• Indefeasibility; and 
• Compensation by the State. 
 
It is also proposed to evaluate the effectiveness of the system in meeting the objective of a 
streamlined registration process while maintaining the security of tenure to land. 
 
 
1. Introduction 
In 1967, Whalan called for the utilisation of technology as a method of enhancing the 
effectiveness of the land registration process.1  Since that time computerisation 
within the legal sphere has been embraced by governments, law reformers and 
lawyers at large.  In 1981 it was said by Justice Kirby that: 
 
“the system of Torrens title … and the specially rapid computerisation of the 
records of local and other land use authorities, makes the penetration of land title 
conveyancing by computers inevitable.  The controversy is one about timing.”2 
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As we near the end of the century Whalan’s suggestions of computerisation have 
been incorporated, to varying degrees into the land registration or land information 
systems of each State of Australia.3  The most recent and comprehensive 
introduction of an automated titling system occurred in 1994 with the commencement 
of the Land Title Act 1994 (Qld). 
 
The introduction of the system ushered in a new system of conveyancing and several 
other significant changes to the Torrens system in Queensland.  As predicted by 
Whalan4 in 1967, the strongest resistance to computerisation and a paperless 
system came from the legal profession.  This arose not only from the conservatism of 
the profession, as suggested by Whalan, but also to some extent as a result of 
minimal consultation by the government of the day in relation to the changes. 
 
The legal profession was concerned about the affairs of their clients and voiced 
concern that the introduction of a paperless title would lead to an increase in fraud 
and an increased lack of protection for purchasers of real property.  Five years on, 
and with the turn of the century approaching, it seems that these concerns have 
abated as efficiencies in the system are established and certain amendments have 
been made to protect purchasers.  Several other States are also anticipating in the 
introduction of an automated paperless system including electronic title.  The primary 
objective of all these systems, including the Queensland system, is to increase 
efficiencies within the titling system.  With the current trend of business to e-
commerce it seems inevitable that the titling systems within each of the States would 
move in this direction.  Nevertheless, does an increase in efficiency through a greater 
reliance on the electronic medium erode perhaps every so slightly the original 
objectives of the Torrens system? 
 
The purpose of this paper is to critically evaluate the effect of introducing electronic 
title on aspects of conveyancing, indefeasibility, compensation and registration 
practices. 
 
 
2. Objectives of the Land Title Act 1994 
The primary objectives of the Land Title Act 1994 (Qld) were twofold.  The first and 
most pressing objective was to assist with improvement of the registration system 
                                                 
3 Ibid. 
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and to enable the use of information technology in the maintenance of the Land 
Registry.  The second objective was to consolidate and reform the law in relation to 
the registration of freehold land and interests in freehold land.5  It is interesting to 
look at both of these objectives in turn. 
                                                                                                                                            
4 Ibid at 421. 
5  Refer to Land Title Act 1994 (Qld), s3. 
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2.1 Automated Land Title System 
One of the primary objectives associated with the introduction of the Land Title Act 
1994 (Qld) was the improvement of the registration system aimed at producing a fully 
automated titling system.  The system introduced was modelled upon the current one 
in use throughout British Colombia, Canada.  Through an automated titling system, it 
was hoped to achieve various efficiencies in the registration process, whilst 
maintaining the security of the system and the effectiveness of the service to the 
public.  The new electronic system has been introduced in several phases.  The 
primary difference between the Queensland system and those of other States is the 
use of imaging technology to bring about a wholesale change to the registration 
process.  The initial phase involved a preliminary analysis of the existing system, a 
comprehensive vision of how a new system would operate and the development of 
an implementation strategy to achieve that goal.  The new electronic system involved 
the design and implementation of an image processing system that replaced the 
microfilm as a means of storing documents in the Land Titles Office.  This software 
enabled whole documents to be scanned into the system rather than merely the 
inputting of information.  The implementation of the imaging system commenced with 
the imaging of 600,000 registered survey plans and 2.7 million certificates of title in 
the first 18 months during 1994 to 1995.  The imaging of these documents paved the 
way for the commencement of a paperless system.   
 
From January 1997, the Titles Office commenced scanning all other registered 
instruments.  This allowed registered instruments in the Titles Office to be retrieved 
electronically via the public access system.  By late 1997, scanning equipment had 
been installed at various lodgement centres throughout the State to enable 
documents to be imaged immediately after being lodged.  These images are then 
transmitted electronically to the examinations and registrations staff.  The next phase 
in the process offers a fully automated search and retrieval function which legal 
practitioners may access from their offices.  The final stage which is yet to be 
implemented is to allow the lodgement of documents by authorised legal practitioners 
from their offices via optical character recognition.6  This will also streamline the 
system by supporting the title examination function to simplify the proof reading, 
comparison and data entry tasks. 
                                                 
6  Optical character recognition refers to a system which blends optical scanning with image 
processing, document information can be compered to registered title information and in some 
cases can be directly entered into the electronic title register.  
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2.2 Consolidation and Reform of the Law 
The second objective of the Land Title Act 1994 (Qld) was to reform and consolidate 
the preponderance of real property legislation existing in Queensland.  The Law 
Reform Commission was briefed to examine and amend the Real Property Act 1861 
and the Real Property Act 1877, with a view to the consolidation of the law in this 
area.7  The Law Reform Commission proceeded on the assumption that the Torrens 
system was to continue operating in Queensland and any necessary amendments to 
the previous legislation should take the form of modernisation rather than 
amendment of the law.  The Land Title Act 1994 (Qld), which commenced operation 
on 24 April 1994, maintains the statutory framework existing in the previous 
legislation.  At the core of this framework is the land title register and the 
maintenance of the concept of title by registration as opposed to registration of title.8 
Despite the maintenance of this framework, the Land Title Act 1994 (Qld) brought 
about significant changes to conveyancing practice, particularly as a result of 
electronic title.  Following the introduction of the Act, various amendments were 
made to further protect the interests of purchasers of real property.  
 
2.3 Electronic Title 
The Land Title Act 1994 (Qld) retained the Torrens principle of title by registration, 
but made certain alterations to accommodate the electronic system.  One such 
change is that upon registration of a dealing with a lot, a new paper title does not 
issue unless the registered owner makes a request for the title in writing.9 It is 
important to note that under the Land Title Act 1994 possession of a paper title is not 
evidence of ownership, but where a paper title has issued it will contain a certified 
copy of the indefeasible title for the lot.10 Indefeasible title is defined as ‘the current 
particulars in the freehold land register about the lot”11 and is created upon the 
recording of particulars in the Freehold Land Register.  This definition was inserted to 
accommodate title in electronic form.  Therefore, the fact a person’s name is 
recorded as the owner of a lot in the freehold register is vital to title, rather than 
possession of a certificate of title.  Verification of title is possible by searching the 
Freehold Land Register within business hours on the payment of a prescribed fee or  
                                                 
7  Queensland Law Reform Commission, Consolidation of the Real Property Acts, Report No 40, 
1991. 
8  Breskvar v Wall (1971) 126 CLR 376 at 385-386. 
9 Land Title Act 1994 (Qld), s42(1); if the lot is subject to a registered mortgage, the Registrar may 
issue the Certificate of Title only if the mortgagee consents [s42(2)]. 
10  Land Title Act 1994 (Qld), ss42 and 43. 
11  Ibid, s37. 
 6
electronically through an authorised provider to obtain a copy of the indefeasible title 
for a lot or any registered instrument certified by the Registrar to be correct.12 
 
A preference for electronic title is also shown in the procedures currently in operation 
with respect to registration of instruments.  A person with electronic title only is not 
required to obtain a paper title in order to lodge instruments for registration in relation 
to a lot.  However, where a certificate of title has issued, any dealing with the lot will 
only be registered if the certificate of title is returned for cancellation.13 This approach 
is consistent with the certificate of title being a certified copy of the particulars in the 
Freehold Land Register for the lot.  Once the register is altered by the recording of a 
dealing with the lot, the certificate is no longer accurate and must be cancelled.  
 
The procedures are also consistent with a policy favouring electronic title by 
providing efficiencies in registration and highlighting a departmental perception of 
increased security of title through an electronic system. 
 
 
3. Can an Automated System be Justified? 
Whalan14 suggested that the introduction of a computerised system (including for title 
registration) was justified in the following situations: 
 
“The first is where there is a large volume either of stored information to be 
handled or of ‘through-put’ which is of a well defined and repetitive nature.  The 
second is ‘where [one] must be absolutely sure of control of the information, 
control of the file, and can tolerate no errors’ 15 A third is where there is a 
complex operation that must be done quickly but which because of its 
complexity, a human could not do properly in the available time.  A fourth 
potential computer application, and in some ways this may be an extension of 
the third, ‘is a situation requiring multiple hands in a file that must be current’16”.  
(footnotes added) 
                                                 
12  Ibid, s35; a document purporting to be a certified copy of the indefeasible title is evidence of the 
indefeasible title [s 36(1)]. 
13  Ibid, s154.  However, there are circumstance in which a dealing will be registered without 
production of the certificate of title [s154(2)]. 
14 Whalan D, “Electronic Computer Technology and the Torrens System” (1967) ALJ  413 at 413. 
15 Robert L Patrick commenting on Richard Libby’s paper “Automated Storage and Access of 
Bibliographic Information for Libraries” in Libraries and Automation, Washington DC (1964) pp67, 
102-103. 
16 Ibid at 103. 
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The automated title system installed throughout Queensland appears to fall within the 
criteria espoused by Whalan.  Certainly, the increased number of dealings and the 
increasing complexity of those transactions were leading to delays within the system 
which threatened its integrity.  As computerisation became more common it seemed 
appropriate to turn to technology as a method of maintaining the reliability of the 
titling system.  The utilisation of technology within the Torrens system could have 
been undertaken in three ways: 
 
(1) to eradicate the inefficiencies and uncertainties in the current system; 
(2) the present system could be wholly computerised; or 
(3) the present system could be wholly computerised and additional functions 
added.17 
 
The system adopted in Queensland contains aspects of all three options.  The 
automated titling system can be used to undertake clerical tasks peripheral to the 
system and in addition the very core of the registration process has been 
computerised.  In planning the system it was intended to benefit the overburdened 
paper system in the following ways: 
 
• the creation of efficiencies and certainty in relation to the registration process; 
• an enhanced service to clients through remote access; and 
• a security of title not available through a paper system. 
 
3.1 Efficiencies and Certainty in the Registration Process 
The ability of a computerised environment to create efficiencies and certainty within 
the registration process was a significant impetus for a review of the system.  Prior to 
automation of the system an instrument lodged for registration passed through the 
following process (as outlined in diagram 1 below): 
 
• The instrument was lodged at the Titles Office and the time and type of 
instrument was noted in the system.  Documents were also accepted for 
lodging by mail where no Titles Office was located within the area. 
                                                 
17 Whalan D, “Electronic Computer Technology and the Torrens System” (1967) ALJ  413 at 414. 
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• Once received the instrument would then pass to an examiner for checking.  
This could only occur at one of the three Titles Offices in Townsville, 
Rockhampton or Brisbane.  The time between lodgement and examination was 
variable. 
 
• After examination the instrument would either be registered or a requisition 
would issue requiring an alteration to the instrument. 
 
• Once the requisition was attended to the document would be re-examined and 
if satisfactory, registered. 
 
• The time between lodgement of the instrument and registration varied 
depending upon the type of instrument lodged and the complexity of the overall 
transaction taking place. 
 
 
Diagram 1 
 
 
 
 
 
 
 
 
 
  
 
 
 
 
  
Instrument 
Examination 
Lodgement 
Registration 
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Following the introduction of the automated titling system the process of registration 
changed in the following respects (diagram 2 below): 
 
• At the time of lodgement of the instrument it is immediately scanned into the 
system.  This automatically notes the type of instrument and the time of 
lodgement. 
 
• Due to the document imaging process a greater number of Land Title centres 
have opened and accept documents for registration.  This has resulted in an 
improvement of service to all areas of the State.   
 
• Once the instrument is scanned it can be viewed in any Titles Office within the 
State.  Images as opposed to paper, can circulate through the registration 
process more quickly and cannot be misplaced in the process.  Branches are 
able to assign work to individual staff members anywhere within the State 
regardless of where the registration request originates.  The electronic viewing 
system therefore increases the flexibility of the Land Titling system and also 
increases speed of registration. 
 
• After examination the instrument would either be registered or a requisition 
would issue requiring an alteration to the instrument. 
 
• Once the requisition was attended to the document would be re-examined and 
if satisfactory, registered. 
 
The time from lodgement to registration is on average 24 hours, with details available 
to be viewed from the time of lodgement. 
 
Despite the many perceived advantages of an electronic system, concerns were 
raised in relation to the reliability of information stored electronically, the effect of a 
Titles Office shutdown and the effect of an electronic system on the State Assurance 
Fund.  The criticisms involving reliability arise due to the explicit shift in the state and 
status of Land Title instruments from paper to digital form.  The fact no certificate of 
title would automatically issue highlighted the fact that possession of the title deed 
would no longer be evidence of title.  These criticisms cling to the vestiges of the 
 10
deeds system, that possession of title deed remains paramount.18 It should be noted 
however, that a change in emphasis from possession of the title to the evidentiary 
effect of the register occurred with the introduction of the Torrens system and the 
Land Title Act 1994(Qld) in the writers’ view does not represent any conceptual 
change to the law.  
 
In relation to the remaining criticisms it is interesting to note that, as at the date of 
writing this paper, there have been no claims on the Assurance Fund as a result of 
fraud due to electronic title.  However several Titles Office shutdowns have occurred 
in the past few years, one of which resulted in litigation involving a conveyance.  This 
will be considered later in the paper.19  
 
 
Diagram 2 
 
 
 
 
 
 
 
 
 
  
 
 
 
 
                                                 
18 Ibid. 
19  Imperial Brothers Pty Ltd v Ronim Pty Ltd (1999) Q Conv R 54-523. 
Instrument 
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Registration 
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3.2 Enhanced Services to Clients 
As a result of the automated title system, clients of the Land Titles Office are able to 
obtain faster results from searching and inquiries.  As a result of the imaging process 
clients will be able to retrieve electronic images via the public access system almost 
immediately they are lodged for registration.  This has resulted in enhancement of 
the service to clients both in terms of flexibility and speed. 
 
3.3 Security of Title 
The security of title offered by the automated title system has two aspects.  First as 
part of the registration process there are two systems in operation.  Information 
concerning instruments lodged for registration is entered into both systems.  The 
backup system however is a closed system which cannot be accessed electronically 
from outside the Titles Office.  It is only once the information on both systems is the 
same that details will be entered upon the indefeasible title for the lot.  The second 
aspect to security of title is storage of information.  Currently the Titles Office stores 
electronic media offsite for recovery purposes in the event of a disaster.  Information 
stored in this manner can be retrieved within a short timeframe, so as to minimise the 
impact of any disaster that may occur.  The legal effect of a Titles Office shutdown 
due to various events is considered later in the paper.   
 
The effect of these efficiencies obtained by the automated land title system will be 
considered in relation to three aspects of property practice: 
 
(1) indefeasibility;  
(2) compensation for fraud; and 
(3) conveyancing practice. 
 
 
4. Indefeasibility 
Under the old system of conveyance by deed, there was no certainty that the 
purchaser was acquiring good title to the land unless the validity of each document in 
the chain of title could be established.  Therefore, although the deeds were 
registered, this did not provide any more protection than an unregistered deed.  
Registration was merely a process to preserve priority.20 
                                                 
20  See Stein RTJ and Stone MA, Torrens Title, Butterworths, Sydney, 1991, pp5-6. 
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The difficulties created by this system were overcome with the introduction of the 
Torrens system.  The title of a registered proprietor under the Torrens system is 
indefeasible.  Indefeasibility of title operates to guarantee the registered proprietor of 
legal title in respect of the property or interest.  The act of registration establishes 
indefeasible title, the Torrens system being one of title by registration – not 
registration of title.  As Sir Robert Torrens stated, “registration per se and alone shall 
give validity to transactions affecting land.”21  This principle operated under the Real 
Property Acts, as noted by Barwick CJ in Breskvar v Wall: 
 
“The Torrens System of registered title of which the Act is a form is not a system 
of registration of title, but a system of title by registration.”22 
 
Does this principle still operate with the concept of electronic title under the Land Title 
Act 1994 (Qld)? 
 
A physical certificate of title does nothing more than provide evidence of the entries 
in the Land Register on the date of issue.23  It is the Register itself and the 
information contained therein, that establishes indefeasibility of a registered 
proprietor’s title.  Therefore, the fact that a paper certificate of title no longer exists, 
does not impact on a registered proprietor’s indefeasibility of title. 
 
It could be argued that electronic title actually complements indefeasibility.  The 
registration process of documents, thanks to computerisation, is much faster and 
more efficient.  Therefore, under the doctrine of immediate indefeasibility,24 electronic 
lodgment of documents ensures protection of the interest even sooner.25  
 
Also, with the use of computers, the information concerning title of land is more 
readily accessible, more current and more certain.  These advantages can only 
increase as access to the information contained in the Land Register becomes 
available through the worldwide web.  Solicitors will be able to access title 
information from their desks, providing up-to-the-minute information. 
                                                 
21  Torrens RR, Speech Introducing the Real Property Bill 1857 (SA), South Australian Parliament, 4 
June 1857, p204. 
22  (1971) 126 CLR 376 at 385. 
23  Dowson EM and Sheppard VLO, Land Registration, 2nd ed, London, 1959, p79. 
24  Breskvar v Wall (1971) 126 CLR 376. 
25  See Whalan D, “Electronic Computer technology and the Torrens System” (1967) 40 ALJ 413 at 
421. 
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5. Compensation Issues 
One of the concerns raised in relation to electronic title, was the possibility of an 
increase in fraud.  As discussed earlier, this concern stems from the concept left over 
by the deeds system that possession of the title deed remains paramount26 and in 
reality there is no basis for such concerns.  To date there have been no claims on the 
Assurance Fund in Queensland as a result of fraud under electronic title, but as the 
system is still in a relatively early stage, it may take some years before any fraud is 
actually discovered. 
 
To commit fraud under the electronic system would still require the rogue to forge the 
signature of the registered proprietor on the transfer documents.  Having an actual 
paper certificate of title would not prevent such a fraud, as can be seen from the 
many cases when a paper certificate of title did in fact exist.  With electronic title, the 
same persons (solicitors, family members etc) will have the opportunity to commit 
fraud by forging the registered proprietor’s signature on the documents that need to 
be registered.  The fact that no paper certificate of title exists does not assist a rogue 
in any way. 
 
In British Columbia, the Land Title Office Computerization Committee reported that in 
their view computerisation of the system would not “present any increased exposure 
to the Assurance Fund, nor any increased opportunities for fraud.”27  The system in 
British Columbia was computerised in the mid-1980s.  As to date, there have been 
no claims against the Assurance Fund in British Columbia arising from the 
computerisation of titles of land.28 
 
 
6. Effect of an Electronic System on Conveyancing 
The operation of the Land Titles system and the indefeasibility of title is of paramount  
importance in the context of conveyancing.  Modern conveyancing relies heavily on 
the titling system for two things.  First, that the Freehold Land Register will accurately 
reflect the current interests to which the land is subject and secondly, that upon 
registration the purchaser will be entitled to title free from all interests, except those 
noted on the register.  It is generally accepted that this is shown by the vendor 
                                                 
26  Ibid at 414. 
27  Report of the Land Title Office Computerization Committee,  British Columbia, October 1993, p8. 
28  Personal Communication, Darcy Hammett, Policy Director, Law Society of British Columbia, 
Land Title Branch, 13 September 1999. 
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handing over the paper title to the property at settlement and through the purchaser 
undertaking a check search prior to settlement at the Titles Office.  The introduction 
of electronic title caused significant consternation among property professionals who 
would no longer be entitled to collect a title from the vendor at settlement.  The 
common question asked was “How will the purchaser’s title to the property be 
assured by the vendor”? 
 
6.1 Vendor’s Obligation to Make Good Title 
Although the standard Queensland contract is silent as to any obligation on the 
vendor to establish that it can make title, it is accepted that there is a fundamental 
obligation on a vendor to show good title according to the contract and this principle 
is beyond argument.29 The right to a good title is a right given by law rather than by 
any agreement.30  The obligation imported by the law for a vendor to make a good 
title may be qualified by the contract itself where the vendor discloses a defect in title 
and the purchaser agrees to take land subject to that defect.31 Generally in modern 
conveyancing, a vendor is required to show good title at the time of settlement based 
upon the description of the property in the contract. 32 To understand the obligation of 
a vendor in modern conveyancing it is instructive to consider the position of the 
vendor under the old system of conveyancing. 
 
Under the old system, the vendor would have an obligation to show title by delivery of 
an abstract which might be described as an epitome of documents and events to 
constitute the vendor’s best evidence of ownership.  This would form a chronological 
account of the instruments of conveyance which go to show the vendor’s root of title 
over a particular period.  Requisitions on title were traditionally made after perusal of 
these abstracts.  The written requisitions dealing with the points in which the 
purchaser considered the vendor’s title to be deficient or insufficiently proved, with 
the objective of forcing the vendor to supply written answers to the satisfaction of the 
purchaser, as to how any defects were to be removed or explained.33  If a vendor 
refused to answer a requisition on title properly raised, the purchaser would be 
alerted to some difficulty and could either discontinue with the sale or compel an 
answer by means of a vendor and purchaser summons.34 If no objections were 
                                                 
29  Lysaght v Edwards (1876) 2 ChD 499. 
30  Want v Stallibrass (1873) LR 8 Ex 175 at 185. 
31  Cf Property Law Act 1974 (Qld), s69(1). 
32  Strickland v Grieve (1996) NSW ConvR 55-762 at 55,859. 
33  Re Ossemsley Estates Ltd [1937] 3 All ER 774 at 780. 
34  Property Law Act 1974 (Qld), s70; Property Law Act 1958 (Vic), s49(1). 
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raised the purchaser would accept the documents at the time of settlement in 
exchange for the purchase monies. 
 
How does a vendor show good title to land in the Torrens system? 
 
As a matter of practice, preliminary inquiries by way of searches are rarely 
undertaken before a binding contract for the sale and purchase of land comes into 
effect in Queensland.  Searches are usually undertaken by the purchaser post-
contract.35 The description of the land being sold in the contract, or the particulars of 
sale in the contract, are effectively the vendor’s best evidence of title as at the date of 
contract.36  In the first instance, a vendor must show a good title, ie, by the giving of 
sufficient particulars for the purchaser to make the appropriate inquiries, so that the 
purchaser is satisfied that the vendor actually has the title which the vendor has 
contracted to sell.37  
 
In reality, the description of the land including all leases and encumbrances to which 
the purchaser will be subject at completion, as contained in the contract is the first 
and only occasion upon which the vendor overtly shows title in Queensland.  With the 
abolition of the contractual right of the purchaser to deliver requisitions on title to the 
vendor, it remains for the purchaser to make objections to title by other means, if 
defects in title become apparent by searches of the land in public offices.38  A crucial 
aspect of the process is the ability of the purchaser to search in the Titles Office for 
defects registered against the title.  Where a defect is material or substantial, a 
purchaser would be relieved from completing the contract.39  The purchaser could 
recover the deposit and any instalments paid and would be relieved from all liability 
under the contract unless the contract disclosed the defect or doubt and contained a 
stipulation precluding the purchaser from objecting to that doubt or defect.40  The fact 
that this right applies despite any provision to the contrary contained in the contract41 
means that a purchaser in Queensland has a right to object to title up until the point 
                                                 
35  In Queensland a contract comes into effect upon notification by the vendor or the vendor’s agent 
that the purchaser has signed the contract of sale, usually in duplicate: Rymark Australia 
Development Consultants Pty Ltd v Draper [1977] QdR 336 at 344-345. 
36  Torrance v Bolton (1872) 14 Eq 124 at 130. 
37  Cf Property Law Act 1974 (Qld), s61(1)(a). 
38 Despite the fact the purchaser is not able to deliver requisitions, the vendor is still obliged to 
deliver a title free from encumbrance other than those noted in the title: REIQ, Contract for 
Houses and Land (3rd ed), clause 7.2. 
39  Liverpool Holdings Pty Ltd v Gordon Lynton Car Sales Pty Ltd [1978] QdR 279; [1979] QdR 103 
at 105; Tarbet Investments Pty Ltd v Overett [1983] 1 QdR 280 at 287-289. 
40  Property Law Act 1974 (Qld), s69 would allow a purchaser to rescind a contract for a defect in 
title, despite the existence of an exclusion clause in the contract. 
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of completion.  Provided a purchaser did nothing to waive this right, for example, by 
entering into possession42 or by expressly accepting title prior to completion, the right 
to object would appear to subsist until settlement. 
 
Upon payment of the balance purchase money, it is submitted that the purchaser’s 
right to object to title would lapse.  At this time it is presumed that the purchaser has 
availed himself or herself of the opportunity to search the title over the period 
between contract and completion and the failure to do so should not be a problem for 
the vendor.43  If a defect in title were found after completion, for example, an 
easement not disclosed in the contract of sale, regardless of the materiality of that 
defect, a purchaser would not usually have the right to terminate the contract and 
recover the purchase monies.44  
 
Unless there has been a misrepresentation, fraud or some other inequitable conduct 
the purchase will be limited to their rights in damages45 or for compensation under 
the contract.46 The purchaser’s right to damages under s68 of the Property Law Act 
1974 (Qld) will apply notwithstanding any other right power or remedy which may be 
available to a purchaser “in respect of the failure of a vendor to show or make good 
title or otherwise to perform the contract for the sale of land”.47 
 
Therefore, in Queensland, a vendor will show good title by a combination of the 
giving of sufficient particulars for the purchaser to make the appropriate inquiries, and 
delivering title to the property as described at settlement.  The primary difference 
between this process and that under the old system being the role of the purchaser in 
ascertaining the accuracy of the particulars in the contract of sale at the time of 
contract and up to settlement. 
 
Does this process change in an electronic environment?  In the view of the writers, 
there is no significant difference in the process between contract and settlement 
since the commencement of the Land Title Act 1994 (Qld).  The only difference now 
being the primary importance of reliability in and access to the Freehold Land 
Register by the purchaser where an electronic title exists.  It is the writers’ view that 
                                                                                                                                            
41  Ibid, s69(3). 
42  Although the standard contract protects the right of a purchaser to object to title notwithstanding 
possession has been taken. 
43  Parolin v Yorston (1986) Q ConvR 54-218. 
44  Svanosio v McNamara (1956) 96 CLR 186 
45  Refer to Property Law Act 1974, s68. 
46  See for example REIQ, Contract for Houses and Land (3rd ed), clause 7.5. 
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this does not represent a wholesale shift in the concept of conveyancing in 
Queensland. The significant change in concept had already occurred with the 
introduction of the Torrens system and title by registration as opposed to historical or 
derivative title.  48 
 
6.2 Electronic Title – Does a Purchaser Need Protection? 
Despite the fact there is no discernible change in the overall conveyancing process to 
the point of settlement, considerable concern was raised in relation to the 
purchaser's position between settlement and registration.  Within the integrated 
computer system envisaged by Whalan certain changes to conveyancing practice 
were foreseen as necessary.  He suggests that a critical change in the context of 
electronic title was the development of a system in which the priority of the purchaser 
could be noted on the register at a certain point in the transaction.  The intention 
being that this notice provide protection to a purchaser from adverse interests until 
registration.  
 
When the Land Title Act 1994 (Qld) commenced on 24 April 1994, there was no 
provision for notice of a purchaser’s interest to be placed on the register other than 
by lodgement of a caveat.  The primary concern of most legal practitioners was the 
vulnerability of the purchaser in the period between settlement and lodgement for 
registration.  It is not usual practice in Queensland to settle at the Titles Office and 
lodge the documents immediately for registration.  Settlement usually takes place at 
the office of the vendor’s solicitor or mortgagee.  Once settlement is completed the 
vendor’s role in the transaction is complete and the purchaser (or their mortgagee) is 
responsible for lodgement of the transfer for registration.  This leaves a window of 
opportunity for registration of interests adverse to the purchaser.  Prior to the Land 
Title Act 1994 (Qld) a purchaser’s interest was protected between settlement and 
registration by the fact a new dealing could not be registered without production of 
the certificate of title.  Following the introduction of the automated titling system and 
electronic title there was a perception that whilst greater access was provided for 
searching the register prior to completion, the position of the purchaser after 
settlement was vulnerable. 
                                                                                                                                            
47  Property Law Act 1974 (Qld), s68(2). 
48  Breskvar v Wall (1971) 126 CLR 376 at 385-386. 
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An examination of the legislative regime (as at 24 April 1994) revealed that a 
purchaser entitled to receive a paper title at settlement was in a better position than a 
purchaser receiving only electronic title, particularly where there was no outgoing 
mortgagee.  This view results from a combination of the following provisions of the 
Act: 
 
• a certificate of title need only be produced for registration of a dealing if a paper 
title has issued;49  
 
• a dealing could not be registered over a lot subject to a registered mortgage, 
without the consent of the mortgagee;50 
 
• the owner of a lot subject to a mortgage could not apply for a certificate of title 
in paper form.51 
 
The legislative regime combined with the existing conveyancing practice created an 
increased possibility of fraudulent dealings between the time of settlement and 
registration, where no certificate of title had issued for the lot.  Concerns led to the 
suggestion that all purchasers or lenders should lodge caveats to protect their 
interest pending registration.  However, if this had occurred the workload of the 
Registrar would be significantly increased.52 In response to the concerns raised, the 
Department of Natural Resources regulated to provide for a Registrar’s Notification of 
Dealing where no certificate of title had issued for the lot.  
 
Following several submissions by the profession the legislation was amended, first to 
allow the owner of a lot subject to mortgage to apply for a certificate of title with the 
mortgagee’s consent;53 and secondly, to allow the lodgement of a settlement notice 
by the purchaser under Part 7A of the Land Title Act 1994.54 Under Part 7A a 
purchaser is entitled to deposit a settlement notice.  The deposit of a settlement 
                                                 
49  Land Title Act 1994 (Qld), s154. 
50  This will be achieve either by the mortgagee lodging a certificate of title for cancellation with the 
dealing or by providing formal consent in Form 18.  Refer to Christensen S, Dixon W and 
Wallace A, Land Titles Law and Practice, LBC Information Services, Sydney, [2.635]. 
51  Land Title Act 1994 (Qld), s42 subsequently amended by the Land Title Amendment Act 1994 
(Qld) which commenced retrospectively on 24 April 1994. 
52  Particularly as the Registrar is required to give notice of the caveat to all parties affected by the 
caveat: Land Title Act 1994 (Qld), s123. 
53  Land Title Amendment Act 1994 (Qld) assented 30 June 1994, commenced retrospectively on 24 
April 1994. 
54  Land Act 1994 (Qld), s526 inserted a new  Part into the Land Title Act 1994 (Qld) and 
commenced 6 February 1995. 
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notice halts the registration process and provides notice of the purchaser’s interest in 
a similar way to a caveat.  However, a settlement notice, unlike a caveat, will 
preserve the lodger’s priority within the queue.55  A settlement notice alerts parties to 
the fact that either a settlement or lodgement of an instrument is about to take place.  
The notice will last for 60 days after lodgement and is most useful where no 
certificate of title has issued.  
 
In the writers’ view, the addition of settlement notices to the statutory regime was 
necessary to maintain the integrity of the system.  Without provision for a purchaser 
to give notice of their interest, and maintain priority between settlement and 
registration it would have been necessary to drastically alter the conveyancing 
regime in Queensland to require settlement at the Titles Office and a system of 
escrow pending registration.56 Notwithstanding the addition of devices to the system 
to protect the interests of a purchaser, a new set of problems associated with the 
introduction of a computerised system have loomed on the horizon.  In particular, 
what will the position be if the Titles office computer is shutdown for a period of time?  
How will the purchaser access the register to confirm the title of the vendor at 
settlement? Is the purchaser entitled to refuse to settle if they are unable to search 
the freehold land register? Will the lodgement of a settlement notice override the 
requirement for the vendor’s title to be verified by a search of the register on the date 
for settlement, forcing the purchaser to settle?  
 
6.3 Technology Failure – What if the Land Titles Office Computer Fails? 
A potential problem with the computerisation of the Land Titles Office is the possible 
failure of the computer system.  An obvious cause for this would be computer 
downtime, something that all systems experience at some stage.  Other possible 
causes of interruption to the Titles Office system could include industrial action, 
vandalism, fire, natural disaster or even war or civil disturbance.57 
 
Since the commencement of the automated titling system, there have been several 
computer shutdowns due to a failure within the system.  Most have been of short 
duration, but one particular shutdown over a 24 hour period led to litigation between 
the vendor and purchaser.  As discussed, there is no paper certificate of title, held 
                                                 
55  Land Title Act 1994 (Qld), s150. 
56  The conveyancing practice would have to resemble the practice in British Columbia to maintain 
certainty for purchasers. 
57  Law Reform Commission of British Columbia, Draft Report for Consultation on the Legal 
Consequence of a Temporary Land Title Office Shutdown, Consultation Paper No 73, 1995, p4. 
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either by the registered owner or by the Land Titles Office.58  A person seeking 
information is totally reliant on the Land Title Office computers being operational.   
That being the case, is a purchaser entitled to refuse to complete if details of the 
indefeasible title for the lot cannot be accessed?   
 
At settlement, the purchaser is obliged to tender performance and failure to do so will 
enable the vendor to terminate the contract.  The obligation of the vendor is to 
establish good title to the property at the time of settlement. Usually on the date for 
settlement the purchaser carries out a title search to ensure that no other interests 
have been registered on the title without their knowledge.  With today’s automation of 
the Land Titles Office, if the computer system is unavailable at that time, a purchaser 
is prevented from carrying out the title search and will have no means of verifying the 
title of the vendor.  Where no title certificate has issued, it would also be usual 
practice for a prudent purchaser to lodge a settlement notice at some time between 
contract and completion.  As previously noted a settlement notice will preserve the 
purchaser’s priority in the registration queue. However, a settlement notice will not 
prevent registration of: 
 
• instruments which the purchaser has consented to;  
 
• a transfer of mortgage by a mortgagee registered prior to the settlement notice; 
 
• an interest that if registered will not affect the interest the subject of the notice; 
such as a caveat,59 writ of execution, release of mortgage, change of name, 
corrections to the register by the Registrar pursuant to the power of 
correction,60 easements, profits a prendre or covenants. 
  
Consequently a prudent purchaser, despite the lodgement of a settlement notice 
would not complete settlement without the assurance that they are getting exactly 
what they had contracted for.  It would be inequitable to expect a purchaser to pay 
the balance of the purchase money without the benefit of registration being assured.  
However, if the purchaser fails to tender performance at settlement this will constitute 
a breach of the contract usually entitling the vendor to terminate and sue for 
damages.  Although this is the most obvious consequence of failing to tender 
performance other possible outcomes need to be examined. 
                                                 
58  A registered owner may request a paper certificate of title by writing: Land Title Act 1994 (Qld), 
s42(1). 
59  Note Land Title Act 1994 (Qld), s151. 
60  Ibid, s15. 
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6.3.1 Possible Legal Consequences of a Land Title Office Computer Failure 
6.3.1.1 Breach of Contract 
In Queensland, time will nearly always be of the essence of the contract.  Clause 6 of 
the REIQ Contract for Houses and Land (3rd ed) provides that: 
 
“Time is of the essence of this contract, except regarding any agreement 
between the parties on a time of day for settlement.” 
 
The effect of such a clause is that any failure to tender performance by the purchaser 
is a breach of an essential term of the contact, giving rise to the right to terminate in 
the vendor.  However, as the obligations of vendor and purchaser to a contract for 
sale of land are dependent and concurrent, for the vendor to terminate and claim 
damages they must prove that they were ready, willing and able to settle at the 
required time.61  If the title of the vendor cannot be verified, it is arguable that the 
vendor is not ready, willing and able to perform their obligation to show good title.  As 
a consequence, neither party will be in a position to terminate the contract.62 
 
6.3.1.2 Abandonment 
If neither the vendor nor the purchaser take action upon the contract after the date for 
settlement has passed, (for example, set a new date for settlement) it may be inferred 
that the parties have abandoned the contract.  
 
If the contract is found to be abandoned, the contract cannot be enforced by either 
party.  To prove abandonment, the conduct of the vendor and the purchaser must be 
inconsistent with the continuation of the contract.  For delay to amount to 
abandonment, the delay must be of an inordinate time.  In Fitzgerald v Masters, it 
was stated: 
 
“There can be no doubt that, where what has been called an ‘inordinate’ length 
of time has been allowed to elapse, during which neither party has attempted to 
perform, or called upon the other to perform, a contract made between them, it 
may be inferred that the contract has been abandoned...What is really inferred in 
such a case is that the contract has been discharged by agreement, each party 
being entitled to assume from a long-continued ignoring of the contract on both 
sides that (in the words of Rowlatt J) ‘the matter is off altogether’.”63 
                                                 
61  Foran v Wight (1989) 168 385. 
62  This issue is considered further at [6.5]. 
63  (1956) 95 CLR 420 at 432 per Dixon CJ and Fullagar J. 
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Due to the very nature of a contract for the sale of land, it is extremely unlikely that 
neither a vendor nor purchaser would take action on the contract after the date of 
settlement has passed.  Therefore, it would be difficult to prove that the delay was 
one of an inordinate length to give rise to the inference that the contract had been 
abandoned.64 
 
6.3.1.3 Frustration 
Under the general law, a contract is frustrated when: 
 
“the law recognises that without default of either party a contractual obligation 
has become incapable of being performed because the circumstances in which 
performance is called for would render it a thing radically different from that 
which was undertaken by the contract.”65 
 
In theory the doctrine of frustration will apply to land contracts.  However, the 
circumstances are very limited.  For example, if a fire destroys the house on the land 
being sold, the contract is not frustrated.  The risk of destruction lies with the 
purchaser who will retain the land to build on.66  Likewise, any change affecting only 
the use of the land or the facilities on the land will not frustrate the contract.67  
 
The essence of a contract for the sale of land is the transfer of the title from the 
vendor to the purchaser.  Therefore, a contract for the sale of land will be frustrated if 
the vendor is unable to do this at the nominated time.  In Austin v Sheldon, 68 land 
which was subject of a contract of sale was resumed by the Government.  Mahoney 
J held that: 
 
“the resumption of the land sold puts an end to the contract.  In such an event, 
the vendor obviously cannot perform the central obligation undertaken by him, 
namely, to convey the land to the purchaser.  Similarly, in a normal contract for 
sale of land, payment of the purchase money is dependent upon completion by 
conveyance: Garske v Urquhart (1921) 21 SR (NSW) 483; 38 WN 141; see also 
Automatic Fire Sprinklers Pty Ltd v Watson (1946) 72 CLR 435, at p464; and, 
                                                 
64  Cf DTR Nominees Pty Ltd v Mona Homes Pty Ltd (1978) 138 CLR 423. 
65  Davis Contractors Ltd v Fareham UDC [1956] AC 696 at 729 per Lord Radcliffe. 
66  British Traders’ Insurance Co Ltd v Monson (1964) 111 CLR 86. 
67  Amalgamated Investment & Property Co Ltd v John Walker & Sons Ltd [1976] 3 All ER 509. 
68  Austin v Sheldon [1974] 2 NSWLR 661. 
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therefore, the purchaser would not be required to perform his basic obligation of 
payment.”69 
 
Mere delay, inconvenience or hardship are not sufficient to frustrate a contract.70  As 
in abandonment, delay would need to be of an inordinate length such as to radically 
alter the performance of the contract.71  If the transfer of the vendor’s interest in the 
land can still be carried out, mere delay on the date for settlement will not frustrate 
the contract.72 
 
Therefore, if the computer system of the Land Titles Office is unavailable on the date 
for settlement and no title search can be carried out, this does not destroy the title of 
the vendor, it merely delays the ability of the vendor to prove good title.  An inability 
to carry out a title search on the date for settlement due to computer shutdown would 
not come within the ambit of the doctrine of frustration.  Consequently, this would 
lead to the conclusion as suggested, that neither party would be in a position to 
terminate. 
 
Consequently, as the law appears to be deficient in terms of adjudicating between 
the rights of the parties to the contract what should be the approach of the Court? 
 
6.4 Approach of the Court to Computer Failure 
The Queensland Court of Appeal, in Imperial Brothers Pty Ltd v Ronim Pty Ltd73 
considered the effect of a computer failure at the Land Titles Office on the 
purchaser’s obligation to complete.  The court held that a term could be implied into 
the standard contract for sale suspending the obligation to complete until such time 
as the vendor’s title could be verified.   
 
Terms may be implied into a contract either by statute or by the common law.  In 
examining the consequences of a computer failure in the Land Titles Office, the 
relevant reason for implying a term into a contract for the sale of land would be for 
the purpose of business efficacy.   
                                                 
69  Ibid at 666. 
70  FA Tamplin Steamship Co Ltd v Anglo-Mexican Petroleum Products Co Ltd [1916] 2 AC 397. 
71  Pioneer Shipping Ltd v BTP Tioxide Ltd [1982] AC 724. 
72  Victoria Wood Development Inc v Ondrey (1978) 7 RPR 60 (CA). 
73  (1999) Q ConvR 54-523. 
 24
For a term to be implied for this reason, certain requirements must be met.  They are: 
 
(1) it must be reasonable and equitable to imply the term; 
(2) the term must be necessary to give business efficacy to the contract; 
(3) the term must be so obvious it goes without saying; 
(4) the term must be capable of clear expression; and 
(5) the term cannot contradict any of the express terms.74 
 
In Imperial Brothers Pty Ltd v Ronim Pty Ltd75 the vendor and purchaser were parties 
to a contract for the sale of a building.  Settlement was set for 13 October 1998, 
clause 25.1 of the contract providing that time for completion would be “between the 
hours of 9:00am and 5:00pm on the Date for Completion…”.  Time was of the 
essence.  The parties agreed that settlement should take place at the Gold Coast 
office of the appellant’s solicitor at 3:30pm. On 12 October 1998 the purchaser 
lodged a settlement notice in the Titles Office to protect their interest. 
 
On the date for completion, the articled clerk who had the conduct of the 
conveyance, was unable to carry out a title search due to the Land Titles Office 
computer being inoperative.  She sought an extension for settlement until the 
following day, but this was refused by the appellant’s solicitor.  The clerk then 
confirmed the intention to settle and requested that settlement take place at 5:00pm. 
 
Due to severe thunderstorms and the consequent traffic problems, the journey to the 
Gold Coast took longer than anticipated.  At a few minutes past 5:00pm, the clerk 
arrived ready, willing and able to complete the contract of sale.  The solicitor of the 
appellant advised her that the sale was not proceeding and the appellant terminated 
the contract in writing on 14 October 1998. 
 
The evidence established that the vendor was able to convey title as required by the 
contract at the time for completion.  However, due to the Land Titles Office computer 
being inoperable on the date for settlement, good title could not be demonstrated at 
the time.  The court queried whether the contract of sale should be construed as 
including a requirement that either the vendor will be in the position to demonstrate 
good title at the time for settlement, or that the purchaser have the facility to make 
the relevant search. 
                                                 
74  BP Refinery (Westernport) Pty Ltd v Shire of Hastings (1977) 180 CLR 266, approved by the 
High Court in Codelfa v State Rail Authority (NSW) (1982) 149 CLR 337 at 347. 
75  (1999) Q ConvR 54-523. 
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The Queensland Court of Appeal held that the requirements to warrant the 
implication of a term were present, due to the unusual and unforseen 
circumstances.76  The term to be implied into the contract was: 
 
“Where, through no fault of their own, on the day for completion, the parties 
cannot carry out the necessary computer checks through the Land Titles Office 
to verify title, because the relevant departmental computer is inoperative, the 
obligation to complete is suspended until that can be done.”77 
 
The implication of the term was necessary due to the fact that the vendor only had 
electronic title and therefore had no way of showing good title while the computer 
system of the Land Titles Office was not operating. This conclusion was reached 
despite the fact the purchasers had undertaken a search and lodged a settlement 
notice the day before settlement. The effect of the implied term is that the purchaser 
need not settle on the date specified for completion and the contract remains on foot 
with time ceasing to be of the essence.  But does the situation of a computer failure 
warrant the implication of a term under the common law? 
 
6.4.1 Elements of Implying a Term for Business Efficacy 
(1) The term must be reasonable and equitable. 
The term must operate reasonably and equitably between the parties to the contract.  
To suspend obligations of the vendor and purchaser until the Land Titles Office 
computer becomes accessible does not operate unfairly against either of the parties.  
In Imperial Brothers Pty Ltd v Ronim Pty Ltd, the Queensland Court of Appeal simply 
stated that the term was reasonable and equitable without discussion. 
 
(2) The term must be necessary to give business efficacy to the contract. 
A term can only be implied if without the term the contract is unworkable, that is, it is 
necessary to make the contract effective.78  As stated before, the essence of a 
contract for the sale of land is the transfer of title from the vendor to the purchaser.  
Technically, this can still be achieved despite the malfunction of any computer.   
                                                 
76  Ibid at 60,215. 
77  Ibid at 60,215-60,216. 
78  Hospital Products Ltd v United States Surgical Corporation (1984) 156 CLR 41 at 66. 
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However, under the common law, if a vendor is unable to show good title, then they 
cannot transfer title.  If a vendor cannot prove title, a purchaser is not required to 
settle and is entitled to terminate.79  In Strickland v Grieve, Young J held: 
 
“The purchasers were ready, but the vendor could not prove title.  The vendor 
had title but he could not prove it.  A vendor, even under Torrens title, must not 
only make title and show title, but he must prove title and produce on settlement 
the deeds which constitute his title showing a clean certificate of title.”80 
 
Therefore, although a contract for sale of land could operate without the implied term, 
it could not operate effectively.  As noted by the Court of Appeal in Imperial Brothers 
Pty Ltd v Ronim Pty Ltd: 
 
“[the contract] could not in these circumstances [Land Titles Office computers 
being inoperative] operate effectively, because the purchaser would be quite 
unable to determine whether it would, in exchange for the balance of the 
purchase moneys, receive the title it had been promised.”81 
 
(3) The term must be so obvious it goes without saying. 
The term to be implied must be obvious to both the vendor and the purchaser at the 
time of entry into the contract.  As stated by Mackinnon LJ in Shirlaw v Southern 
Foundries (1926) Ltd, the term must be so obvious that if “an officious bystander 
were to suggest some express provision for it in their agreement, they would testily 
suppress him with a common ‘Oh, of course!’”82  In view of today’s conveyancing 
practices and the total reliance on the Land Titles Office computer system being 
available and operating on the date for settlement, a term dealing with the possible 
failure of the computer must be an obvious one. 
 
(4) The term must be capable of clear expression. 
Implying a term into a contract of sale for land that obligations of the parties are 
suspended until the necessary computer checks can be carried out, is capable of 
clear expression. 
                                                 
79  Peter Turnbull & Co Pty Ltd v Mundus Trading Co (Australasia) Pty Ltd (1954) 90 CLR 235 at 
253. 
80  (1996) NSW ConvR 55-762 at 55,859. 
81  (1999) Q ConvR 54-523 at 60,216. 
82  [1939] 2 KB 206 at 227. 
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(5) The term cannot contradict any of the express terms of the contract. 
The implied term is not contradictory to any express provision of the standard 
contract for sale of land and nor does it deal with any matter that is already in the 
contract.  It merely defines what will occur should settlement be impeded by the 
inability to carry out a title search on the date for settlement. 
 
Therefore, it appears the all the criteria for implying a term for business efficacy to 
specify the consequences upon a failure of the Land Titles Office computer system 
are met.  If a failure of the computer system impedes settlement, evidence of the 
purchaser’s attempts to carry out a title search will become necessary as well as 
evidence of the actual computer failure at the Land Titles Office, should the vendor 
challenge the purchaser’s allegations of being unable to complete. 
 
Although the implication of a term overcomes the difficulty of a purchaser having to 
settle without knowing whether the vendor does have good title, it destroys the 
essentiality of time of the contract and thereby creates further potential problems. 
 
6.5 Effect of a Computer Failure on Time of the Essence 
In Queensland, contracts of sale of land are under a regime of time of the essence.  
Other States in Australia vary.  In Imperial Brothers Pty Ltd v Ronim Pty Ltd, the 
Queensland Court of Appeal discussed the issue of measurement of time of the 
essence – how late is too late? 
 
In that case, the articled clerk acting in the conveyance for the purchaser, tendered 
performance fifteen minutes late.  The Court of Appeal agreed with the submissions 
of the vendor as to the purchaser’s attempt to tender performance after 5:00pm.  Due 
to express words, “completion shall be completed between 9:00am and 5:00pm”, the 
agreement between the parties as to the time of settlement, combined with the time 
of the essence clause, there was no allowance for an extension of time beyond 
5:00pm, not even a mere few minutes.  
 
Therefore, according to the decision of Imperial Brothers Pty Ltd v Ronim Pty Ltd, 
contracts for sale containing time of the essence clauses will be construed strictly in 
Queensland.  Where an actual time for settlement has been agreed upon by the 
parties, there is a clear and unambiguous intention for a timeframe to be followed.  
The Court of Appeal declared itself unwilling to enter into the argument of how late is  
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too late.  If a party is not ready, willing and able to complete settlement at the 
required time, no matter how insignificant the time delay may be, the other party will 
have the right to rescind the contract where there is no suggestion that the vendor’s 
conduct in any way contributed to the delay notwithstanding the delay caused by 
unforseen factors outside of the control of the purchaser. 
 
However, due to the fact that a title search could not be carried out on the day of 
settlement due to a computer failure, the obligations of the parties to settle were 
suspended and the contract remained on foot.   
 
For time to become essential once more, a notice to complete would have to be 
served by either the vendor or the purchaser on the other.83  This raises problems as 
to when such a notice could reasonably be served.  Obviously the notice could not be 
served until any failure of the computer system at the Land Titles Office has been 
rectified and the database was accessible in relation to information on title.  Disputes 
may arise between the vendor and purchaser as to when the system had become 
fully operational and when the notice could be served.  In such cases, evidence 
would be required for the Land Titles Office itself to determine when the system was 
available again after the relevant failure. 
 
6.6 Effect of Extension of Time 
In cases of short failures of the computer system, extension of the time to complete 
until the system is operational would preserve confidence in contractual relations.  A 
vendor should not be entitled to rely on a temporary failure to repudiate a contract for 
the sale of land.  However, problems could arise if the operations of the Land Titles 
Office were interrupted for any lengthy period. 
 
As it is the purchaser who is at risk when searches and registration cannot take place 
at the Land Titles Office, they may wish to proceed despite the risk.  Of course, 
purchases of land involving mortgages would unlikely wish to assume such a risk.  A 
mortgagee would be ill advised to release moneys without the usual conveyancing 
searches and procedures being carried out. 
                                                 
83  Laurinda Pty Ltd v Capalaba Shopping Centre Pty Ltd (1989) 166 CLR 623. 
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Consideration must also be had to properties which are commercial and therefore 
their value may vary in any period during which completion is deferred.  Such 
properties as cattle stations,84 land with factories or businesses upon it85 and 
shopping centres. 
 
6.7 Suggested Solutions 
To overcome difficulties of settlement being delayed due to Land Titles Office failure, 
amendments could be made to the relevant legislation, such as the Property Law Act 
1974 in Queensland or by the inclusion of a clause in the standard contract of sale.  
The implication of the term suspending the obligations of the vendor and purchaser 
does not necessarily go far enough, as discussed above.  A clause would need to be 
drafted to take into account the effect of the suspension of obligations and to impose 
limits on the serving of a notice to complete.  By amending the legislation a more 
satisfactory solution could be provided and could also cover a lengthy failure of the 
computer system. 
 
Some guidance can be had from looking to British Columbia, where electronic 
conveyancing under a Torrens system has been in place for some years.  The issue 
of a failure of the computers of the Land Title Office was investigated by the Law 
Reform Commission of British Columbia in 1996.  One difference to the Queensland 
system is that in British Columbia, settlement funds are held in escrow until all 
necessary documents are registered.  Once registration is complete, the funds are 
released to the vendor and the vendor’s mortgagee (if applicable).  Therefore, the 
involvement of the Land Title Office is crucial on the date for settlement. 
 
A case which highlighted this was Norfolk v Aikins.86  In that case the purchaser did 
not complete on time, time being of the essence, and this was exacerbated by the 
fact that the Land Title Office in Vancouver were not operational at the time.  The 
judge in this case urged the Law Reform Commission “to address the difficulties 
which will be created…by computer failure...which prevents the Land Title Office from 
functioning.”87  The Report of the Land Title Office Computerization Committee 
                                                 
84  Carpentaria Investments Pty Ltd v Airs [1972] QdR 436 (sale of grazing lease and livestock). 
85  Harold Wood Brick Co Ltd v Ferris [1935] 2 KB 436 (sale of land and business of brickworks). 
86  (1990) 41 BCLR (2d) 145. 
87  Ibid at 152. 
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released in October 1993, also recommended that the Law Reform Commission 
consider the consequences of a computer failure.88 
 
In response to such requests, the Law Reform Commission released its Report in 
1996.89  A range of solutions were proposed by the Draft Report: 
 
• A clause be added to the contract for sale of land to extend the time for 
completion to the next day on which the registration and search functions of the 
Land Title Office were continuously available.  A time of the essence clause 
would be subject to this exception. 
 
• The Property Law Act 1979 be amended to provide that if the time specified for 
registration, depositing, lodging or filing an instrument expired while the Land 
title Office is unable to operate, that time be extended to the end of public 
business hours on the next day which the services are continuously available. 
 
• The extension of time (as above) should not apply if the computers fail on the 
day specified and recommence operations on the same day more than two 
hours before the time the Land Title Office normally closes to the public. 
 
• The Property Law Act be amended to provide that unless the parties expressly 
agree otherwise, a term is to be implied into every contract for the sale of land, 
that if on the date for completion, the Land Title Office operations are 
interrupted to prevent any necessary or customary searches being carried out 
and the purchaser is ready willing and able to complete, the purchaser may 
waive a term of the contract in respect of anything to be done at the Land Title 
Office that is not for the benefit of the vendor, and require the vendor to fulfil 
the obligations under the contract. 
 
• The Property Law Act be amended to empower the Supreme Court to rescind 
the contract if the contract has not been completed because the services of the 
Land Title Office have not been available for 30 days and it is just and 
equitable to grant the relief. 
                                                 
88  Report of the Land Title Office Computerization Committee, British Columbia, October 1993, 
pp5-6. 
89  Law Reform Commission of British Columbia, Minor Report on the Legal Consequences of a 
Temporary Land title Office Shutdown, LRC 145, March 1996.  See also Law Reform 
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The Commission in its final Report favoured a legislative rather than contractual 
solution to extend completion time under a contract for the sale of land pending the 
resumption of computer services.  This removed the possibility of the parties 
attempting to overcome the problem in their own way which may lead to further 
litigation.  As to date, the British Columbian Parliament has not yet implemented any 
amendments to take into account the recommendations of the Law Reform 
Commission’s recommendations. 
 
Queensland and other jurisdictions that computerise the land titles system, will face 
the same potential problems upon a failure of computer operations.  As pointed out, 
the standard land contract (in any Australian jurisdiction) does not include a clause 
dealing with the possibility of an inability to carry out the necessary searches of title 
on the date for settlement.   
 
As seen in the case of Imperial Brothers Pty Ltd v Ronim Pty Ltd,90 implying a term 
suspending the obligations of the purchaser until the system is once again available, 
overcomes the short term problem, but leads to uncertainty.  To be fully effective, the 
implied term would have to also consider the effect on the time of the essence clause 
and when time would commence to run again. 
 
Although the Queensland Land Titles Office does not have the same degree of 
involvement in settlements as in British Columbia, precautions still need to be taken.  
Statutory intervention would appear to be the more sensible solution to the problem 
rather than including a clause in the standard land contract.  The relevant property 
law legislation (in Queensland, the Property Law Act 1974) should be amended to 
provide for a purchaser, through no fault of their own, being unable to verify the title 
of the vendor due to the computers at the Land Titles Office being inoperative on the 
date for settlement.   
                                                                                                                                            
Commission of British Columbia, Draft Report on the Legal Consequences of a Temporary Land 
Title Office Shutdown, Consultation Paper No 73, July 1995. 
90  (1999) Qld ConvR 54-523. 
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The legislation should provide that: 
 
• A vendor to a contract for sale of land is deemed not to have proved title to the 
land being sold. 
 
• Completion of the contract shall be deferred. 
 
• In respect of time of the essence contracts, a notice to complete shall be 
served, by either party, only after the computers of the Land Titles Office are 
fully functional for a full day 
 
• The notice to complete shall specify the period for settlement to take place, the 
specified period not being more than seven business days. 
 
• Upon delivery of the notice to complete, time is deemed to be of the essence. 
 
• The Supreme Court to have the power to rescind the contract should it be just 
and equitable to do so. 
 
Such a provision allows either the vendor or the purchaser to serve the notice to 
complete, notifying the other party that the search facilities of the Land Titles Office 
are functional once more.  The period for the extended completion should not be 
more than seven days, to take into account any possible change in value of the 
property, such as in commercial properties.91  Should there be a lengthy delay in the 
recommencement of the operations of the Land Titles Office and the value of the 
subject property has varied to such a degree that it would be unjust to either party to 
complete the contract as they would suffer a loss, the Supreme Court should be 
empowered to rescind the contract.   
 
As computers gain more prominence in the conveyancing practice with the move 
towards electronic titling and lodgment throughout Australia, the possible 
consequences of a computer failure need to be considered and addressed. 
                                                 
91  As discussed at [6.6]. 
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7. Conclusion 
In terms of maintaining integrity within the Torrens system while streamlining the 
process, the automated titling system has to date been a success.  Title by 
registration has been retained while enhancing the system through greater access to 
information and faster and more reliable registration processes. It also appears that 
the concerns of the legal profession in relation to increased fraud claims arising out 
of electronic title have to date been unfounded. The main circumstance which may 
impacted deleteriously upon the integrity of the system and is the temporary, or 
possibly permanent, shut down of the Titles Office computer.  Any interruption to the 
operation of the system leading to an inability to register documents or access the 
system has the potential to seriously affect the rights of parties to a transaction and 
compromise the integrity of the whole registration process. With greater reliance 
being placed upon technology to conduct business it seems imperative that the affect 
of computer failure be considered as worthy of legislative intervention before, as 
Madame Justice Southin observed, we have an Australian “equivalent of the 
Coronation cases”92 or worse. 
                                                 
92  (1990) 41 BCLR (2d) 145 at 152. 
